IN THE SUPERIOR COURT OF CALIFORNIA
SANTA CLARA COUNTY
LIMITED JURISDICTION
	[YOUR NAME]
                         Plaintiff,
     VS

YOUTUBE, LLC, AND “DOES” 1-20
                         Defendant.
	:
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:

:

:

:

:

:

:

:


	CIVIL ACTION NO:

COMPLAINT FOR DEFAMATION, BREACH OF CONTRACT, BREACH OF IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING AND NEGLIGENCE OF THE PARTIES





COMPLAINT FOR DAMAGES
COMES NOW THE PLAINTIFF [YOUR NAME] and hereby files this Complaint for Defamation, Breach of Contract, Breach of Implied Covenant of Good Faith and Fair Dealing, and Negligence of the Parties as follows.
JURISDICTION AND VENUE
1. Plaintiff [your name] is currently an American citizen and resident of The State of [your state].  When Plaintiff entered into a contract with Defendant, Plaintiff resided in [your state].
2. Defendant YouTube, LLC is a professional corporation organized and existing under the laws of the State of California with its principal place of business in Santa Clara County, State of California.  The acts and omissions herein below described took place in Santa Clara County, State of California.
3. Plaintiff is ignorant of the true names and a capacity of defendants sued herein as “DOES” 1 through 20, inclusive, and therefore sues these defendants by such fictitious names. Plaintiff will amend this complaint to allege their true names and capacities when ascertained.

4. Plaintiff  is  informed and believes and thereon alleges that, at all times herein mentioned, each of the defendants sued herein was the agent and employee of each of the remaining defendants and was at all times acting within the purpose and scope of such agency and employment.
FACTS

5. Plaintiff entered an agreement with YouTube in [date] and created a YouTube channel under the username “[your channel or site]”, located at the on the internet at http://www.YouTube.com/[your channel or site].  Plaintiff did so in order to connect socially with others online in a safe and secure environment.  Attached hereto is Exhibit ‘___’, a true and correct copy of the YouTube, LLC, Terms of Service; Exhibit ‘___’, YouTube, LLC Community Guidelines. 
6. Plaintiff appeared personally in several videos uploaded to [his/her] YouTube channel, referring to himself/herself by not only legal name, but by the names “[your channel or site]” and “__________”, which are related to [his/her] YouTube channel.  Plaintiff continues to be well-known and identified in the YouTube community, other online communities, and in the general public by the aforementioned names.
7. Plaintiff established and used [his/her] YouTube channel to conduct socio-political and religious commentary, analysis, education, in the form of brief videos.  More specifically, the overall purpose of the Plaintiff's YouTube channel was to advocate against abuse and manipulation by spiritual and religious leaders, by educating the public, providing analysis of specific Christian doctrines and practices, highlighting the activities of religious cults and aberrant groups, and commenting on the overall state of the modern Christian church.  Plaintiff’s videos contain no profanity, no vulgarity, no threats of harm, and no offers to buy products or engage in business propositions.  

8. On occasion, Plaintiff's videos contained alleged copyrighted photos, images, radio/tv broadcast excerpts, or other media.  Video content often featured brief images and audio of well-known televangelists, taken from their sermons broadcast on worldwide television and on their Internet websites.  Federal law, 17 U.S.C. § 107, establishes that the use of copyrighted content for the purposes of comment, criticism, analysis, and parody, "is not an infringement of copyright".  Thus, plaintiff holds [he/she] was not required to obtain permission for the 'Fair Use' of alleged copyrighted material.
9. From the creation of account in [date] to date of removal/termination, Plaintiff has regularly uploaded [his/her] YouTube channel.  Plaintiff’s channel and its content were well-recognized within the YouTube community, other online communities, and the general public.
10. On or about [date], Plaintiff uploaded a video on [his/her] YouTube channel titled, __________, and located at __________.  
11. Plaintiff’s video quickly went “viral”, to include being distributed and discussed worldwide across international television, radio, social media, and in print.  Attached hereto is Exhibit ‘___’, Atlanta Journal-Constitution article dated June 8, 2011.
12. On or about [date], Plaintiff found YouTube videos were no longer accessible.  Plaintiff attempted to access [his/her] YouTube video and a notice appeared saying, “This video has been removed as a violation of YouTube‘s policy….”  Attached hereto is Exhibit ‘___’, Public notice as displayed on YouTube.com.
13. Plaintiff attempted to access [his/her] YouTube channel page and a notice appeared saying, “[your channel or site] has been terminated due to multiple or severe violations of our Community Guidelines....Users with suspended or terminated accounts are prohibited from creating new accounts or accessing YouTube’s community."  Attached hereto is Exhibit ‘___’, Public notice as displayed on YouTube.com.
14. Plaintiff immediately responded to by using YouTube’s counter-notification process to dispute YouTube’s removal and suspension of [his/her] channel.  YouTube responded with an email indicating Plaintiff’s channel was suspended “…due to repeated or severe violations of our Terms of Use and claims of copyright infringement…”  Further, there were __________ offending videos prompted the suspension of [his/her] channel and that in order for the account to be reinstated, “…you will need to resolve at least one of the following video removals…”.  Neither YouTube’s initial email response, nor its subsequent ones, explains the specific manner in which the content violated, or what process to follow to resolve the aforementioned penalties.  Attached hereto is Exhibit ‘___’, Email from YouTube support dated [date].  The offending videos were indicated as follows:
a) Penalty 1: [video name, URL, and reason given for removal]
b) Penalty 2:  [video name, URL, and reason given for removal]
15. After account termination, Plaintiff has sent numerous emails requesting the following:  a) Specific description of offending video images or statements that violate, b) Specific explanation of how images or statements violate, c) Minute/second mark where offending content appears, and; d) Names of YouTube employees who actually reviewed the offending video and noted violation specifics.  To date, Plaintiff has received neither a direct nor relevant response to this request.  Plaintiff continues to receive what he describes as generic, “canned” responses that appear to be automatically generated and devoid of evidence of actual and deliberate human analysis.  Attached hereto is Exhibit ‘G’, Email from YouTube support dated [date].
16. After account termination, Plaintiff on many occasions sought human interaction and assistance with account via email, telephone, and in person, and received either an ambiguous response or no response at all.

17. After previous failed attempts at resolving the penalties on account, Plaintiff then sought human interaction in person by traveling to the San Francisco, California area, and visiting  YouTube, LLC Headquarters, located at 901 Cherry Ave, San Bruno, CA 94066.   On [date], Plaintiff entered the building and inquired of the receptionist as to whom Plaintiff may speak with about my account issue.  Receptionist stated that YouTube is an Internet based company, there is no customer service person available to meet with, and everything must be handled online.  Plaintiff explained [he/she] tried that but was not successful in reaching an actual person.  Plaintiff left without satisfaction. 
18. In 2011, there were a number of embarrassing incidents which seemingly exposed a flaw in YouTube’s system of evaluating the appropriateness of uploaded content.  There were several cases in which highly famous music celebrities and entertainers – such as Lady Gaga, Justin Bieber, Rihanna, and Bruno Mars  –  were falsely accused of violating YouTube’s Terms of Use and Community Guidelines and had their accounts terminated.  Attached hereto is Exhibit ‘___’, Huffington Post article dated 9/2/2011; Exhibit ‘___’, ‘The Telegraph’ article dated 7/15/2011.
FIRST CAUSE OF ACTION

Defamation Per Se
19. Plaintiff incorporates by this reference as though set forth at this point all the allegations of the proceeding paragraphs.

20. On or about [date], defendants published on plaintiff’s YouTube page the following notice: “This video has been removed as a violation of YouTube‘s policy against spam, scams and commercially deceptive content.”
21. The notice referred to plaintiff by name throughout, was made of and concerning plaintiff, and was so understood by those who read the notice.

22. The entire statement in its implication that the Plaintiff “violat[ed] YouTube’s policy against spam, scams and commercially deceptive content” is false as it pertains to plaintiff. 
23. The notice is false libelous on its face. It clearly exposes plaintiff to hatred, contempt, ridicule and obloquy because, among other things, it charges plaintiff – directly and by clear implication – with having committed the crime of sending electronic spam, a violation of 15 U.S.C. 7701, et seq.
24. The above allegations against Plaintiff were construable and in fact construed by third parties hearing the allegations as constituting crimes allegedly committed by Plaintiff, as the notice was seen and read on or about June 8, 2011 and thereafter, by an innumerable number of persons worldwide.  Several blog sites and newspapers reported seeing the notice on the YouTube website.
25. As a proximate result of the above-described publication, plaintiff has suffered loss of [his/her] reputation, shame, mortification, and injury to [his/her] feelings, all to [his/her] damage in a total amount to be established by proof at trial.

26. The above-described publication was not privileged because it was published by defendants for the purpose of depriving Plaintiff of [his/her] reputation, dignity, property, legal rights, and was despicable conduct that subjected Plaintiff to cruel and unjust hardship in conscious disregard of [his/her] rights, so as to justify an award of exemplary and punitive damages. Defendant’s malice in publishing has caused damages to Plaintiff in an amount to be proven at trial
SECOND CAUSE OF ACTION

Breach of Contract
27. Plaintiff incorporates by this reference as though set forth at this point all the allegations of the proceeding paragraphs. 

On or about [date], in the County of Santa Clara, State of California, Plaintiff and defendant entered into a written agreement, a copy of which is attached hereto as Exhibit "A" and made a part hereof. By the terms of said written agreement, as outlined in YouTube’s “Terms of Service” located on its website http://www.YouTube.com.
28. The consideration set forth in the agreement was the fair and reasonable.

29. Plaintiff has performed all conditions, covenants, and promises required by him on [his/her] part to be performed in accordance with the terms and conditions of the contract.

30. On or about [date], Defendant breached the said agreement by terminating [his/her] account capriciously and without notice.
31. Defendant did not perform in accordance with the terms of agreement of their “Terms of Service” contract by arbitrarily, inconsistently, and impulsively handling Plaintiffs member account.  The Defendants lack of adherence to its own established and advertised contract has caused irreparable damage to Plaintiff. 
32. Defendant’s “Terms of Service” contract with Plaintiff was not adhered to with good faith and fair dealing.  Plaintiff suffers from social and economic loss as a direct result.  Plaintiffs account was terminated in bad faith thus violating Defendants contractual obligations. 
33. YouTube, LLC's violations of Breach of Contract have caused damages to Plaintiff in an amount to be proven at trial.
THIRD CAUSE OF ACTION
Breach of Implied Covenant of Good Faith and Fair Dealing
34. Plaintiff incorporates by this reference as though set forth at this point all the allegations of the proceeding paragraphs. 
35. Defendant promised to perform fairly, honestly and reasonably according to their contract “Terms of Service”.  Defendant did not adhere to this covenant. 
36. Defendant’s lack of responsiveness and arbitrary actions resulted in the termination of Plaintiffs account membership accordingly demeaning the purpose and spirit of the contractual relationship.  Defendant shows lack of concern for Plaintiff. 
37. Defendant violated the spirit of its terms of agreement which support social networking with friends, strangers, communities, activities, and interests by condemning Plaintiff for social networking. 
38. Defendant capriciously and without notice, terminated Plaintiffs account with total disregard for the welfare of Plaintiff. 
39. Defendant violated the spirit of its terms of agreement by not showing concern or offering assistance when their computer system flagged Plaintiffs account.  
40. Defendant's wrongful conduct, unless and until enjoined by order of this court, will cause continued, great and irreparable injury to Plaintiff in that friendships and relationships will be permanently damaged and lost. 
41. Defendant has an implied duty not to frustrate the Plaintiff’s rights to receive all of the benefits from the contract entered in to by both parties.  Defendant violated Plaintiffs rights and the YouTube contractual obligations.  Plaintiff’s membership account was terminated without merit and in bad faith.

42. California law implies a covenant of good faith and fair dealing in all contracts between parties entered into in the State of California.
43. As a result of the actions of Defendant violated the implied covenant of good faith and fair dealing contained in  as against said Plaintiff herein, and as a result thereof, Plaintiff is entitled to damages as prayed.

44. The actions of said Defendant in violation of said implied covenant of good faith and fair dealing have caused damages to Plaintiff in an amount to be proven at trial.
FOURTH CAUSE OF ACTION

Negligence
45. Plaintiff incorporates by this reference as though set forth at this point all the allegations of the proceeding paragraphs. 

46. Defendant capriciously deleted Plaintiff’s account without reasonable care. 

47. Defendant is negligent in their handling of Plaintiffs account.  Plaintiff made personal, online and telephone inquiries in order to contact Defendant regarding account trouble.  Defendant did not use due care in reasonably addressing Plaintiffs account issues, thus causing further harm and continued upset for Plaintiff. 

48. Defendant breached its duty to use due care and consideration in the handling and termination of Plaintiffs YouTube member account. This negligent handling of Plaintiffs account has caused ongoing and unjust hardship for Plaintiff in that relationships have been hurt and lost, as well as decreased effectiveness of Plaintiff’s efforts to advocate on behalf of victims of spiritual abuse.
Defendant did not use due care in adhering to their contractual obligations connected with the YouTube “Terms of Service”. Defendants actions were offensive and whimsical in nature, showing no concern for Plaintiffs well being. 

49. Plaintiff was negligently injured by Defendant prior to final termination of Plaintiffs member account.  Plaintiff diligently sought clarity and help regarding member account.  Defendant made no attempt to contact Plaintiff or offer any form of reasonable assistance.  Directly thereafter, Plaintiffs account was permanently terminated without regard or any communication whatsoever. 

50. Defendants processing, review and termination of Plaintiffs account was careless and inefficient. 

51. Defendant’s violations of Negligence have caused damages to Plaintiff in an amount to be proven at trial. 
PRAYER FOR RELIEF
WHEREFORE, Plaintiff demands a trial by jury as to all issues so friable.  Plaintiff prays for judgment against YouTube, LLC as follows: 

1. For a permanent injunction enjoining YouTube, LLC to reactivate Plaintiff's membership account “[your channel or site]” without penalty, and forward to him immediately copies of all video content uploaded under said account;
2. for general damages in a sum to be proved at trial;
3. for special damages in an amount to be proved at trial;
4. for punitive damages in amount appropriate to punish the defendant and deter others from engaging in similar conduct;
5. for costs herein;
6. for such other relief as the court may deem proper.
Dated:  _______________________
Respectfully Submitted, 

____________________________

[your name], Plaintiff Pro Se
address:
ph:  

email:  
State of __________
County of _________________

Sworn to (or affirmed) and subscribed before me this _______ day of _____________, ______ (year), by _____________________________________ (name of person making statement).

Personally Known ___________ OR Produced Identification ___________

Type of Identification Produced ___________________________________
___________________________________________________
(Signature of Notary Public - State of __________)

      _________________________________________________
(Print, Type, or Stamp Commissioned Name of Notary Public)
YouTube Terms of Use

http://www.youtube.com/t/terms
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YouTube Community Guidelines
http://www.youtube.com/t/community_guidelines
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“Eddie Long gets apparent boost from Dollar”

http://www.ajc.com/news/atlanta/eddie-long-gets-apparent-971239.html
This article references the video which resulted in Plaintiff’s “[your channel or site]” channel being terminated.
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Video Title:  “Creflo Dollar ORDERS Eddie Long's Former Church Members to 'GO BACK!'”,

URL:  http://www.youtube.com/watch?v=ZBtNctI_akw
When going to above URL, notice appears indicating video allegedly violated YouTube policy.

[image: image4.png]D YouTube - Broadcast Your

€ cf
(3 Religion/Philosophy [ Tools (] Professional (] Media [ Personal (] Politics' (] Music [ HTC bookmarks (DB VouTube

You{TD

o Like

v

© www.youtube.com/w

Q  Browse = Movies  Upload

This video has been removed as a

violation of YouTube's policy against
spam, scams, and commercially
deceptive content.

+ Addto | Share | P it

Help About Press&Blogs Copyright Creators &Partners  Advertising Developers

Terms  Privacy Safety Reportabug  Try something new!

English Worldwide safety: Off

Create Account

r bookmarks

SignIn





Channel Name:  “[your channel or site]”

URL:  http://www.youtube.com/[your channel or site]
When going to above URL, notice appears indicating channel has been terminated.
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Email from YouTube support dated Thursday, June 9, 2011 1:04 AM

Message is general and does not indicate specifics of how video content violated YouTube policy.
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Hi [your channel or site],

Thanks for your email. Your "[your channel or site]" account has been suspended due to repeated or severe violations of our Terms of Use and claims of copyright infringement. Suspended accounts cannot be reinstated. Federal law requires that we terminate accounts when there are repeated claims of copyright infringement. Because you have had other videos rejected in the past, we are unable to reinstate your account. Users with suspended or terminated accounts are prohibited from creating new accounts or accessing YouTube’s community. In order for your account to be reinstated, you will need to resolve at least one of the following video removals. 

The following videos have been removed from your account:

Penalty 1:
"Family and Friends Say, GET OUT of The One Accord Church!" formerly at http://www.youtube.com/watch?v=Oa6WbZ_MskU
Removed for violating our Terms of Use on 07/09/2008. 
Please see http://www.youtube.com/t/terms and http://www.youtube.com/t/community_guidelines

Penalty 2:
"Creflo Dollar ORDERS Eddie Long's Former Church Members to 'GO BACK!'" formerly at http://www.youtube.com/watch?v=ZBtNctI_akw
Removed for violating our Terms of Use on 06/08/2011. 
Please see http://www.youtube.com/t/terms and http://www.youtube.com/t/community_guidelines

IMPORTANT: If you feel a content owner has misidentified your content as infringing, you may be able to resolve one or more of these penalties by filing a counter-notification. For more information, please visit our Help Center article about counter-notifications at http://help.youtube.com/support/youtube/bin/answer.py?answer=59826.

Regards,

The YouTube Team 

Email from YouTube support dated Thursday, June 9, 2011 3:52 AM

Message is general and does not indicate specifics of how video content violated YouTube policy.
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Hi there,

Thanks for your email. The video you posted was in violation of YouTube's Community Guidelines as reported by users and verified by the YouTube Team.

Accordingly, the ability to post new content to YouTube from this account has been disabled and will not return until two weeks after you acknowledge the message within your account. Please review the YouTube Community Guidelines and refrain from further violations, which may result in the termination of your account(s).

Additional non-video penalties may be recorded in your account at http://www.youtube.com/account#manage/status

Regards,

George 
The YouTube Team

YouTube Pranked Into Removing Justin Bieber's YouTube Channel

http://www.huffingtonpost.com/2011/09/02/justin-bieber-youtube-prank_n_946909.html
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Lady Gaga's YouTube channel shut down

http://www.telegraph.co.uk/technology/google/8641124/Lady-Gagas-YouTube-channel-shut-down.html
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